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Meet 
Gregory P. 
Currey, Esq.

• Focuses on Labor and 
Employment law, including 
compliance with Title VII, 
ADA, FMLA, FLSA, and 
immigration.

• Counsels on practical 
impact of policies and 
procedures, drafts and 
negotiates contracts, 
handbooks, and internal 
policies

• Experienced litigator & 
counselor
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DISCLAIMER:
This webinar is provided for informational purposes 
only and is not legal advice.  Participation in this 
webinar does not create an attorney-client 
relationship between Wright, Constable & Skeen and 
the participant. The general opinions expressed at or 
through this webinar are the opinions of the attorney 
and may not reflect the opinions of the firm or any 
individual attorney of the firm. 
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Topics
In this webinar, we will discuss:

• President Trump’s August 8 Executive Order establishing 
the Payroll Tax Deferral

• Your Rights as an Employer

• Potential Consequences of the Tax Deferral

• How to Implement the Order
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The Executive Order
On August 8, President Trump signed an Executive Order, 
Deferring Payroll Tax Obligations in Light of the Ongoing 
COVID-19 Disaster, which deferred the employee portion of 
Social Security payroll taxes for certain individuals. 

•Employers may defer the employee portion of Social 
Security payroll taxes for any employee whose wages 
are less than $4,000 for a biweekly period.

•The EO applies to the employee portion of Social 
Security payroll taxes (6.2%). 

•Medicare payroll taxes and the employer portion of 
Social Security payroll taxes are not included in the EO.
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The Executive Order
•The employee portion of Social Security payroll taxes 
may be deferred for certain employees for wages paid 
from September 1, 2020, to December 31, 2020.

•The EO does not mandate deferral, nor does it outline 
any penalty as a result of not participating in the 
deferral.

•The EO does not provide a right for employees to 
demand that an employer participate in the deferral.
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The Executive Order
•An employer must withhold and pay the total 
applicable taxes deferred from wages and 
compensation paid from January 1, 2021, to April 30, 
2021.

•The employer may make arrangements to otherwise 
collect if deferred payroll taxes cannot be withheld 
from the employee’s paycheck.

•If unable to collect, the employer is ultimately 
responsible
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Your Rights as an Employer
As an employer, you have the right to decide whether to opt 
in or opt out.

The available guidance suggests that employees cannot force 
an employer to defer the payroll taxes or opt in or opt out.

Employers have flexibility – may also allow employees to 
choose whether they want to opt in

Employer does not receive any financial benefit from opting 
in since it is only the employee portion that is deferred
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Potential Consequences
•If an employee departs before the end of the year, 
employers have to collect the deferred taxes from the 
employee directly or be responsible for them

•If the employer pays the deferred taxes, may need to 
reissue an updated W-2 to the employee due to the 
additional income

•Must ensure that only eligible employees are having 
payments deferred and only the correct amounts

•Will Congress enact legislation forgiving the deferred 
payments?
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How to Implement the Order
•If you move forward, work with your payroll provider to 
ensure that only qualified employees are having their wages 
withheld

•Communicate the decision to implement the deferral to 
employees and consider whether they want to opt out, if 
possible

•If deciding not to implement the order, consider whether 
you should also communicate that decision, with the 
reasons why, to employees so that they are aware of 
decision.
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Questions?


