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Weekly Wright Report (9/11/17) 

EMPLOYMENT LAW 

 

BREAKING NEWS:  Special Tax Relief Available for Donations of Employee Leave 

 

 In response to the extreme need for charitable relief for victims of Hurricane Harvey and 

Tropical Storm Harvey, employers may have adopted or may be considering adopting leave-

based donation programs. Under leave-based donation programs, employees can elect to forgo 

vacation, sick, or personal leave in exchange for cash payments that the employer makes to 

charitable organizations described in § 170(c) of the Internal Revenue Code (§170(c) 

organizations). Ordinarily employees who donate leave recognize the value as income and then 

receive a charitable donation if the donations otherwise qualify.   

 

On September 5, 2017, the IRS issued Notice 2017-48 which provides that the IRS will 

NOT assert that cash payments an employer makes to § 170(c) organizations on behalf of the 

employees’ donations constitute gross income or wages of the employees if the payments are: (1) 

made to the § 170(c) organizations for the relief of victims of Hurricane Harvey and Tropical 

Storm Harvey; and (2) paid to the § 170(c) organizations before January 1, 2019.  Similarly, the 

Service will not assert that the opportunity to make such an election results in constructive 

receipt of gross income or wages for employees. Electing employees may NOT claim a 

charitable contribution deduction under § 170 with respect to the value of forgone leave excluded 

from compensation and wages.  

 

In most cases, not recognizing the income is more tax advantageous than receiving the 

income and receiving a charitable contribution deduction. Ask Mary Alice 

msmolarek@wcslaw.com  

 

FLSA White Collar Rule is Currently Dead.  Will it be Revived? 

 

On August 31, 2017 a Texas federal court struck down the Department of Labor (DOL) 

rule that increased the salary threshold for the white collar exemptions from $455/week to 

$913/week. The court held that the DOL did not have proper authority in eliminating criteria set 

forth in the Fair Labor Standards Act. The DOL also asked the Fifth Circuit to dismiss its 

pending appeal of preliminary injunction invalidating the Rule in November 2016, just days 

before its effective date.  

 

 

mailto:msmolarek@wcslaw.com
http://www.txed.uscourts.gov/sites/default/files/notable/Memorandum%20Opinion%20and%20Order%20%20Dated%208-31-2017.pdf
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Secretary of Labor Alexander Acosta issued a request for information on the DOL’s 

overtime rules in late July, requesting comments on whether the DOL should update the current 

$23,660 salary threshold. The comment period expires on September 25, 2017.  So while the 

Texas court’s ruling gives employers some temporary certainty on overtime exemptions, it 

remains to be seen what the Trump Administration’s DOL will ultimately do. Ask Laura 

lrubenstein@wcslaw.com  

 

Top 5 Contributors to Employee Satisfaction* 

1. Respectful treatment 

2. Compensation 

3. Trust between employees and senior management 

4. Job security 

5. Opportunities to use skills and abilities 

*Sources:  Society for Human Resource Management 2017 Employee Job Satisfaction and Engagement Survey; State of the American 

Workplace report, 2017, Gallup, Inc. 

 

GOVERNMENT CONTRACTING TIDBITS 

 

The website www.oversight.gov was launched on August 2, 2017 by the Council of 

Inspectors General on Integrity and Efficiency (CIGIE). The goal of the site is to "improve the 

public's access to independent authoritative information about the Federal Government," by 

housing reports from various Offices of Inspector General (OIG).  

 

The Small Business Administration (SBA) is considering various ways to improve what 

is known as "procurement readiness," which is meant to prepare small businesses to do business 

with the government. These ideas include: training as a requirement before certification and 

additional assistance in the acquisition of contracts and subcontracts; a remedial period for 

unsuccessful 8(a) companies to temporarily put their term on hold while they undergo training; 

other changes to assist with procurement practices and policies including the new All Small 

Mentor-Protégé Program and reserved percentages of contract awards for small businesses.  

 

Wright, Constable & Skeen’s Don Walsh has continued to help companies through the 

GAO protest process. He recently was successful in helping a client prevail in a protest of a 

significant Air Force contract and defeating other protested awards to his clients.  If you are 

considering a protest or had one filed against your recent award, please reach out to Don at 

dwalsh@wcslaw.com to discuss your options. 
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